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ACTS AMENDMENT (ADVANCE HEALTH CARE PLANNING) BILL 2006 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 11:  Parts 9A to 9D inserted - 
Debate was adjourned after the clause had been amended. 

Mr R.F. JOHNSON:  I will say a few words on the proposed amendment. 
Point of Order 

Dr G.G. JACOBS:  Madam Acting Speaker, I will accept your ruling.  However, before the dinner break, I was 
speaking to the amendment. 

The ACTING SPEAKER (Mrs J. Hughes):  The amendment has not been accepted as yet, so we will go with 
the member for Hillarys. 
Mr R.F. JOHNSON:  I think the member is saying that the dinner break interrupted his speech, which would 
normally mean that he would have the call.  I am happy to defer to the member for Roe. 

The ACTING SPEAKER:  Is the member for Hillarys happy with that? 
Mr R.F. JOHNSON:  Yes. 

Debate Resumed 
Dr G.G. JACOBS:  I thank the Acting Speaker and the member for Hillarys.  Before the dinner break I was 
making the point that the argument put forward in the chamber was that wills are not registered, so why should 
people have to register advance health directives.  I believe that the importance of an advance health directive in 
its direction in, if one likes, life and death matters is of much greater import than the dispersion of property and 
the dispersion of possessions.  For that reason, it is very important that we consider the proposed amendments.  
Similar to other members in this place who have spoken tonight, I seek the views of the Attorney General on 
whether the appropriate body should be the State Administrative Tribunal or whether it should be the Executive 
Director, Public Health.  It is very important that we reduce any adhocery in this very important process of 
determining not only the intent of the directive, but also whether in fact a directive exists.  We have talked about 
not over-formalising the process and making it too bureaucratic.  I suggest to the minister - I think this has been 
raised tonight already - that a person who was intent on producing a directive is the sort of person who would 
make sure that the directive was registered.  A person who was driven to make a directive would also be driven 
to make sure that the directive was registered.  I do not believe that is too bureaucratic or that it is a hurdle that is 
too difficult to jump.  I believe it is an important enough issue that we should at least have a formal registration 
process. 

The other issue that has been raised tonight is that there may be time constraints in determining whether a health 
directive is in existence.  I agree with other members that an emergency scenario would not be very common.  
However, even if it were, the urgent treatment provisions are already contained in this bill.  I believe it is an 
important enough issue that some sort of formal register should record the existence of a directive.  We are not 
dealing with merely a dispersion of property or a dispersion of possessions; we are dealing with a very important 
issue, and we must get it right, without over-formalising it and making it so bureaucratic that it will not work.  
Like other members who have spoken tonight, I do not believe that a register would be over-bureaucratic and 
would frustrate what this bill is trying to do.  A register would record the existence of a directive.  The very 
important issue of intent, which we have talked about tonight, would then be accessible to the medical 
attendants. 

Therefore, I support a register of advance health directives.  I do not believe it would be too formal or too 
bureaucratic.  I believe that this is an issue of such importance that there should be a register, which the medical 
attendants would be able to access.  This is an important enough issue that we should get it right.  Therefore, I 
support the advent of a register of advance health directives.   

Mr R.F. JOHNSON:  I was very happy to let my colleague the member for Roe speak before me because he 
wanted to finish what he had to say before the dinner break.  I want to say a couple of things on this amendment.  
I can see an argument on both sides of the debate, but I cannot see how the minister, or anybody else, can 
actually relate an advance health directive to a will.  They are two completely different things.  It does not matter 
if a person does not register a will because at the end of the day his will comes into effect only when he is dead.  
It does not come into effect when he is alive or when he is hanging on to life by his fingernails.  It comes into 
effect when he is dead.  Most people leave a will with their lawyer, a trusted family member, a friend, or 
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whoever; that is the choice of individuals.  The advance health directive register will be used only in the case of 
an emergency.  Most people will consider an advance health directive for a terminal illness such as cancer or one 
of the other dreadful illnesses or diseases that they know is going to take their life in probably a relatively short 
amount of time.  They will ensure that their GP and family members have a copy of their advance health 
directive.  Therefore, an advance health directive may not actually need to be registered.  I can see the argument 
on the other side for establishing a register.  If somebody is taken into hospital in an emergency - not necessarily 
from a motor vehicle accident or something like that, but somebody who drops down on the floor from a stroke, 
a heart attack or something else - the doctors will decide what treatment should be given.  I can see the sense of 
having a voluntary register.  It could be held by the health department, and all hospitals could have access to it.  
If somebody is brought into an emergency department having suffered a stroke or what appears to be a stroke - 
because we can never tell until the doctor has examined the person and has established what is wrong - doctors 
could access the register to see what the person’s wishes are, and see at what stage he or she would prefer the 
doctor to cease giving treatment.  That will perhaps satisfy both sides of the argument - those people who do not 
believe in the advance health directive and those who do believe in it.   Doctors could access the register of 
health directives to ascertain a person’s wishes, which might stipulate quite clearly that he wants every treatment 
possible until he is really close to death, at which point he does not want to be resuscitated if that will leave him 
in a vegetative state or with a low-quality of life; he prefers to go quietly.  It is not impossible for the Department 
of Health to hold a register that hospitals can access to learn the wishes of people who face a life threatening 
illness.  However, once again, it could be voluntary. 
Mr J.A. McGinty:  I think that is the key and I am happy to look at it. 

Mr R.F. JOHNSON:  It could be voluntary; that is the point I am making.  If a register exists and an individual 
wants to register a directive, it is up to that individual to do so.  If the person is happy to give that directive to his 
closest friend or his closest family member, then, in the event of him falling down from a severe stroke or 
something of that nature, that close friend would be able to produce that directive.  However, if a person does not 
have something like that registered, he can be caught between the devil and the deep blue sea.  I accept that it 
should be voluntary.  The member for Carine might want to change her amendment to state that a voluntary 
register should be established for that purpose.  That would cover most people’s concerns.  It would certainly 
cover my concerns. 
Ms K. HODSON-THOMAS:  I have not moved my amendment and I am choosing not to move my 
amendment.  I was interested to hear what other members had to say.  I am going to support the amendment of 
the member for Swan Hills, so I indicate that I will not move my amendment.  I wanted to hear from the minister 
what vehicle he thought would be best suited to registering an advance health directive.  He has indicated that he 
is willing to look at a voluntary register.  We have heard many comments from members.  Although the minister 
says that he is happy to look at that, I want some kind of commitment from him in consideration in detail.  I want 
to hear that the minister is willing to not just look at it, but to implement a register for people to register their 
advance health directive.  We have heard many members talk about what an advance health directive actually 
means.  We are talking, in the main, about people who will be terminally ill, making end-of-life decisions about 
what they wish to happen to them.  We need to respect those wishes.  I have indicated that I will be supporting 
the amendment of the member for Swan Hills, but at the same time I would like the minister to give a 
commitment and not just say that he is happy to look at.  What will the vehicle be?  Heaven help us if it is the 
department of - 

Mr R.F. Johnson:  Health. 

Ms K. HODSON-THOMAS:  No, not community services and not health.  I was thinking of the licensing 
department.  Heaven help us if it is there. 

Mr R.F. Johnson:  My son got a driver’s licence with a woman’s photo on it. 

Ms K. HODSON-THOMAS:  We previously registered on our driver’s licence whether we were an organ 
donor.  Heaven help us should we decide that we will put a reference to an advance health directive in some 
corner on our drivers’ licences.  I am interested in the practical application of this.  I certainly believe that it 
should not be voluntary; it should be mandatory, and I will be supporting the member for Swan Hills’ 
amendment.  However, I want a greater commitment from the minister that if we are unsuccessful - and I suspect 
we will be - 

Ms J.A. Radisich:  You cannot give up just yet. 

Ms K. HODSON-THOMAS:  No, I never give up.  I will be calling a division.  I indicate that to the minister 
now.  I will never give up if I believe in something.  However, I would like more than just a comment that the 
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minister will look at it.  I want a real commitment from the minister.  I am looking at him square in the eyes, and 
I want a real commitment that the minister will do more than just look at it. 

The DEPUTY SPEAKER:  Member for Carine, are you withdrawing that amendment pending a remark from 
the minister? 

Ms K. HODSON-THOMAS:  I am withdrawing my amendment on the notice paper and I have indicated that I 
will be supporting the member for Swan Hills when she moves her amendment. 

Ms S.E. WALKER:  A couple of months ago a local journalist asked me whether I had looked at this issue, 
which caused me to look at the processes, which in turn caused me to get all the information from Canada and 
other places to see how it worked.  One of the issues was: what is the point of doing a living will - which I 
support - if nobody knows it exists?  I listened to the comments of the member for Hillarys, who said, “You’re a 
user - you need someone to look at your will because it’s only used if you’re dead.”  Well, a living will will be 
used only if the person is facing impending death.  That is very important.  I do not necessarily agree that it 
should be compulsory to register a directive.  However, I do not see any problem with an indication being on a 
driver’s licence.  There is no point in a person being prepared to be an organ donor to save someone’s life if 
nobody knows that the person is prepared to donate his organs.  I am not sure how that works.  I am not sure if a 
person is automatically put on a register when he decides to donate his organs.  It may be that when we decide to 
do a living will it is automatically put on a register, but that will not be compulsory.  Otherwise, what is the 
point.  I would like to hear the minister’s views.  Maybe his advisers know about organ donations.  We were 
debating it a few years ago and I cannot remember whether it was compulsory to register it.  I think it is done 
automatically, which is a difference.  There is no point in signing off on a living will if nobody knows of its 
existence. 

Mr R.F. JOHNSON:  The question before the house is that clause 11, as amended, be agreed to.   

Mr J.A. McGinty:  I’m waiting for the member for Swan Hills to move her amendment. 

Ms J.A. Radisich:  And I was waiting for the member for Carine. 

Mr R.F. JOHNSON:  Everybody is waiting for everybody.  I want to clarify something.  I just had another look 
at the member for Swan Hills’ amendment.  It does not say it is compulsory to register.  It simply says - 

it is lodged with the Executive Director, Public Health or any medical officer acting with his authority 
who will keep a register of advance health directives.   

The amendment does not say that a person must register.   

Dr K.D. Hames:  It says “it is lodged”.   

Mr J.A. McGinty:  I will make it clearer.  The clause that the member for Swan Hills is seeking to amend starts 
with the words “an advance health directive is not valid unless”.  She is seeking to include a condition that it 
must be lodged with the Executive Director, Public Health.  “Not valid” means it is mandatory.  You don’t have 
a living will until you do that.   

Mr R.F. JOHNSON:  I take the minister’s point.  We must get over that somehow.  If we want an amendment 
enshrined in legislation tonight that has a chance of being carried, because the minister has intimated that he is 
not opposed to a voluntary register, which means it will not be mandatory to register - 

Ms J.A. Radisich:  Then someone else should propose another amendment. 

Mr R.F. JOHNSON:  I am trying to help the member for Swan Hills.  I am trying to suggest something that 
may assist with her amendment.  We might have to reword it slightly. 

Ms J.A. Radisich:  That is my view.  If others have a view that it should be voluntary or an option, that is their 
view.  My view is reflected in the amendment as written.   

Mr J.A. McGinty:  Your attempt to help is not welcome! 

Mr R.F. JOHNSON:  I have been shunned. 

Ms J.A. Radisich:  I should move it. 

Mr R.F. JOHNSON:  I am trying to assist the member but she obviously does not want my assistance.  I will 
certainly try to look at a different way of achieving what she would like.  She wants it to be mandatory. 

Mr M.P. Whitely:  The minister has already given us an undertaking on those lines.   
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Mr R.F. JOHNSON:  The member for Carine would like something more definite than the minister saying he is 
happy to look at it.  If we can agree to something tonight, that would be a good thing for this legislation, and I 
think most members would be happy.  I will resume my seat.  I will have a good look at this and see if I can 
come up with something that might be acceptable to more members. 

Ms J.A. RADISICH:  I move - 

 Page 15, after line 3 - To insert - 

 (e) it is lodged with the Executive Director, Public Health or any medical officer acting 
with his authority who will keep a register of advance health directives. 

It is my firm belief that this advance health directive must be known to exist.  If nobody knows it exists, this bill 
will not achieve its purpose; that is, to implement the medical treatment people choose to receive while they are 
dying.  I appreciate the comments of people who think that an opt-in solution might be viable but that is not what 
I propose.  If anybody wants to go down that path, they need to move their own amendment.   

I was speaking with the member for Wagin in the corridor.  I described my intention to him by saying that I 
would rather take this too seriously and take the level of burden on a patient who wishes to have an advance 
health directive a little too far and get it wrong, rather than not take it far enough in terms of the precautions we 
set out when enacting this legislation and, therefore, find ourselves in a situation in which the advance health 
directives would be rendered effectively useless or would not achieve what patients hoped they would.  We 
could include some kind of sunset clause in this legislation and look at how it plays out over the next few years, 
presuming the legislation passes through both houses.  I would rather be too cautious and try to protect patients a 
little too much, than have the system fall over before it has a chance to get started.   

Mr M.P. WHITELY:  I want to pick up on a point I made earlier.  In the event of this amendment, whereby 
family members will rely on a doctor being aware of the existence of a living will, being unsuccessful, what will 
be the legal implications for family members who chose to hide the fact that there is a living will?  I do not think 
there should be any.  If a person, out of love for his or her parent or, in some cases an adult child, decided not to 
obey the dying person’s wishes because the person wanted to keep them alive and give them every chance at life, 
I would not like there to be legal implications.   

Mr J.A. McGinty:  Can I put this to you in a different way?  If somebody behaves fraudulently to defeat a very 
clear intention as expressed in a legal document, do you think that is okay? 

Mr M.P. WHITELY:  In the context that they are making a life or death decision about a loved one in that 
incredibly emotional circumstance, yes, I do.  Let us consider the cases the courts have dealt with, when people 
have been euthanised.  My sympathies have been with those who have taken actions that go against the law.  I 
cannot remember the case name earlier this year in which a person took a life-ending action, and I am not sure 
whether the patient expressed a clear wish.  My sympathies went to them.  We need to be realistic about the 
context of making decisions.  I am talking about family members making life and death decisions about loved 
ones; for example, family members wanting their mum to live on.  They may decide not to make the doctor 
aware of the existence of a living will because they think it is in their mum’s best interests to live.  There may be 
legal implications for those people.  Let us take into account the humanity and the emotion of the situation.  It 
would be an incredibly stressful situation.  They may think they are acting in the best interests of their parent.  
They may be acting fraudulently but the motivation for doing it is love.  A register would protect those people 
because they would not have the capacity to go against the wishes of their loved one.   

Let us say an ageing parent is facing a life and death situation, and has clearly expressed the view that he or she 
does not want to be resuscitated or to be subjected to any life-prolonging intervention.  If a register containing 
that information was known to treating clinicians, the children would be protected because they would not have 
the capacity to interfere and disguise the fact that a living will exists.  That is another argument.  It is another 
group that would be protected by the existence of a register of advance health directives.  I would like some 
clarity of the implications for those who hide the existence of an advance health directive if treatment is given 
against the wishes of a patient.  Although that type of behaviour is fraudulent, the person is acting in accordance 
with what he believes is in the best interests of his family member.  I think the person is wrong in doing that, but 
that is his choice.  The minister is looking at me quizzically. 
Mr J.A. McGinty:  No.  I am just gobsmacked at what you are saying.  You are saying we should throw out the 
bill and enable a person to behave dishonestly, thereby defeating the very purpose of this bill, which is to give 
people the right to determine their medical treatment, and you think that is okay.   

Mr M.P. WHITELY:  I am saying that in the absence of a register that will protect the rights of people who 
make a living will, situations will arise in which people will chose, for whatever reason, to hide the fact that their 
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loved ones have made a living will.  People may be motivated by love.  However, in my opinion they may be 
acting in a way that is contrary to the wishes of the person who has made the living will.  I presume such a 
person will be open to charges, but I want to be clear about that. 
Mr J.A. McGINTY:  If I can put it in my terms, the broad thrust of the member’s proposition is that there 
should be no sanction against a person who may have full knowledge of the wishes of the dying person but 
behaves dishonestly in order to defeat the wishes of that person. 
Dr K.D. Hames:  Is there a requirement in the bill that a person who has knowledge of a living will or an 
advance health directive must produce it? 
Mr J.A. McGINTY:  The member raised this issue before the dinner suspension, and I have sought advice from 
the State Solicitor’s Office.  I will give an analogy that may throw some light on the question the member is 
proposing.  A son brings his elderly mother to an emergency department after she has suffered a stroke.  The 
mother is not competent to give directions about her treatment.  However, she has made an advance health 
directive that states that she does not want to be given CPR or life-sustaining treatment in the event of a stroke.  
The son is aware of the advance health directive but does not advise the treating medical officer of the existence 
of the AHD or its contents.  The question is has the son committed an offence.  I believe the answer is yes.  
Section 7 of the Criminal Code, which deals with parties to an offence, reads in part - 

Any person who procures another to do or omit to do any act of such a nature that, if he had himself 
done the act or made the omission, the act or omission would have constituted an offence on his part, is 
guilty of an offence of the same kind, and is liable to the same punishment as if he had himself done the 
act or made the omission; and he may be charged with himself doing the act or making the omission. 

That is a fairly lengthy way of saying that if a person enables or facilitates another person to commit a criminal 
offence, that person may be charged with having himself committed the criminal offence.  
Ms S.E. Walker:  What is the offence in this case? 

Mr J.A. McGINTY:  Criminal assault.  The doctor would not have had the right to operate on that person had 
he known the wishes of the person.  Because the son hid from the doctor the content of the advance health 
directive that his mother had made, he enabled or facilitated the doctor to commit an assault; therefore, the son 
could be charged with assault.  I think he should be charged if he behaves in such a dishonest way. 
Ms S.E. Walker:  What is his defence? 
Dr K.D. Hames:  His defence is that he was denied knowledge. 

Mr J.A. McGINTY:  Not if he knew the exact content - 
Ms S.E. Walker:  I mean the doctor.  What is the doctor’s defence?  

Mr J.A. McGINTY:  The doctor is fine.  The doctor has a defence, but the son does not.  The son could face 
criminal charges arising out of his dishonest act.  I think it would be only fair that he did face criminal charges. 
Dr K.D. Hames:  Someone would have to prove that he knew. 

Mr J.A. McGINTY:  Yes. 
Ms S.E. Walker:  It is like an assault.  If you witness an assault, you do not have to report it. 

Mr J.A. McGINTY:  That is right, but what is being done here is a positive act.   
Ms S.E. Walker:  It is an interesting question.  If you witness an assault, you do not have to report it.  I am just 
wondering what the offence is. 
Ms J.A. Radisich:  There is a different between holding information and withholding information. 

Mr J.A. McGINTY:  Apart from the fact that it was dishonest, the act of the son was to procure the doctor to do 
something; that is, perform medical treatment on his mother.  It is a very straightforward case of facilitating an 
act which, had the full facts been known, would be an assault.  It might be arguable, but I think that is fairly clear 
cut.  I think that answers the question the member has posed.   

Mr M.P. Whitely:  If we had a register of living wills, a person would not have the potential to do that.  I would 
not do it, and you would not do it.  However, I have sympathy for people whose values are different from mine 
and would do it.  A register would provide some protection, because people would not have the capacity to do 
that. 
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Mr J.A. McGINTY:  I have made the point that regardless of whether a register was voluntary or compulsory, it 
could mean that many people would be denied access to the living wills provision, because their living will had 
not been placed on the register and therefore did not comply. 

Ms S.E. Walker:  What about what happens with organ donors? 

Mr J.A. McGINTY:  I am coming to that.  I am working my way through the list of issues that have been 
raised.  I believe the consequence of making registration a pre-condition for a valid advance health directive is 
that we will exclude a lot of people from having their wishes formally taken into account.  My concern is that it 
will make it too onerous or burdensome.  That is why some debate has taken place about a voluntary register.  
Different people will have different ways in which they will want it known that they have made a living will.  
Some people may regard it as so personal and private they do not want anyone to know until they are on their 
death bed.  We should respect that.  To impose a requirement that a living will be placed on a register may 
discourage people from making a living will. 

Mr M.P. Whitely:  How will people know?  That is the point. 

Mr J.A. McGINTY:  There are a variety of ways.  I have read out the AMA’s suggestion about how these sorts 
of things should be made known.  People will have different personal needs.  I believe the emergency situation 
will occur in only a minority of cases.  The classic case will be aged people who do not want their family to 
know but may have a piece of paper in their wallet that says, “I have made a living will; you will find it in the 
top drawer at home” - or at my doctor’s premises, or wherever.  To require people to register the content of their 
living will on a database will be too restrictive.  It will deny people the right to communicate the fact that they 
have made a living will, and to communicate its contents, in the way they choose.  That is why there is 
significant appeal in the member for Carine’s point about the need to provide some greater assurance by having a 
voluntary database.  I support the concept of a voluntary database for people who wish to use that means to make 
it known that they have made a living will.  Other people might wish to make it known to a close relative or a 
general practitioner.  There is a variety of ways in which people might want to limit the knowledge of their living 
will, or to expand on the content of their living will.  A voluntary database would give people a means of making 
it known at the time of medical treatment that they have made a living will.  I will deal in a moment with the 
suggestion that the register could operate very much like the register for organ donors.  That is one way in which 
people could, hopefully with a measure of certainty, register their document if that is what they wanted to do.  
That is certainly something I would support.  Although I am not in a position to say we will do A, B, C or D, 
because I do not know the content, I would certainly be able to give this undertaking -  

Ms S.E. Walker:  I take your point about a voluntary register.  The bill could state that the fact that a living will 
has not been registered does not invalidate it.  Perhaps the register could just state that a living will has been 
made and is at the local doctor’s premises, rather than put in the content, because it is very personal. 

Mr J.A. McGINTY:  I think that is right. 

Dr K.D. Hames interjected. 

Mr J.A. McGINTY:  That is the problem with making it mandatory, and it is a pre-condition for validity that 
the content be registered. 

Ms S.E. Walker:  It should not be invalid it if it is not registered. 

Mr J.A. McGINTY:  That is my view.  People should have that option available to them.  I give an undertaking 
to the member for Carine and to the house in the context of a statement that it is highly desirable to have that.  I 
know there are some external interest groups such as the Palliative Care Association, if my memory serves me 
correctly, who raised exactly that issue of having a voluntary database on which people could register the 
document, so that it could be accessed in emergency departments and things like that.  On the passage of this 
legislation we will investigate how that can best be done.  I do not think it will be the case, but it might end up 
being too difficult.  We will certainly approach it on the basis that if it is possible to have a voluntary register, we 
will work it through in consultation with interest groups with a view to achieving one. 

Ms S.E. WALKER:  Could the minister explain about organ donations? 

Mr J.A. McGINTY:  I am sorry it has taken so long to get to this point.  The organ donation register is a simple 
yes-no question; it does not deal with any complexities such as “I want to be treated in this way”.  It used to be 
that people recorded on their driver’s licence, when it was a state-based scheme, their intention to become an 
organ donor.  It was in their wallet and it was very easily ascertainable by a document a person had on them 
when they arrived in intensive care or an emergency department, which is generally the source of organ donors.  
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As a result of the establishment of a national organ donor register, this information no longer appears on a 
person’s driver’s licence.  I think that when drivers’ licence renewals are sent out a form is included asking 
people if they want to go onto the national register.  That is then kept as a database of all the names of people 
who have indicated they wish to be an organ donor.  People fill out a form to go onto the register.  This is where 
I draw the distinction.  It might well be that we can do something in conjunction with the organ donor register 
because it is voluntary.  If a person was signing up to go onto the organ donor register, it would be voluntary 
under the scheme I am suggesting - 
Ms S.E. Walker:  It is different, because under the organ donor arrangement a person does not have to go to his 
doctor and fill out a form and understand what he is doing.  There is a document.  A person does not say, “I want 
my eyes given, but not my heart.”  In your case, you would not be able to do that. 
Mr J.A. McGINTY:  I hope the member was referring to the eyes and not the heart when she made that 
comment! 
Ms S.E. Walker:  You were a bit slow there!  I do not think, as the member for Dawesville was saying, we 
should be letting people put their whole document in.  That might prove unwieldy. 
Mr J.A. McGINTY:  But he would like to do it himself and I suspect that I might too.  A lot of other people 
would not like to do that. 
Ms J.A. Radisich interjected. 
Mr J.A. McGINTY:  I would be very careful about whom I gave a copy to and to whom I gave an enduring 
power of guardianship. 
Mr M.P. Whitely interjected. 
Mr J.A. McGINTY:  I intend to outlive the member for Bassendean. 
There is a very clear cut yes or no.  I think that is what makes it different, whereas the contents of a living will 
can be very private and very personal. 
Ms S.E. Walker:  You are contemplating people putting in a document? 
Mr J.A. McGINTY:  I do not understand technically how this can be done, but I picked up on the point raised 
by the member for Dawesville that a person’s name would go on the register and then, by use of technology, 
there would be the ability through an emergency department to access the content, provided proper protocols 
were in place to guarantee its privacy.  I do not understand technically how all of that is done.  They are the 
issues I think we need to consider.  I can give that undertaking to the member for Carine.  There might be 
something we can do in conjunction with the organ donor register, although given that that is now run federally 
rather than by the state -  
Ms J.A. Radisich interjected. 
Mr J.A. McGINTY:  It might also be the case that not many people would take it up if the member’s 
amendments succeeded.  That is the downside to it. 

Ms S.E. Walker interjected. 

Mr J.A. McGINTY:  It would be mandatory, and a living will would not be a valid will if the member for -  

Ms S.E. Walker:  I took her amendment to mean that the registration must be mandatory, but not putting in a 
living will. 
Several members interjected. 
Mr J.A. McGINTY:  The document is required to be registered. 
Several members interjected. 
Mr J.A. McGINTY:  It is not valid.  I think that is the problem. 
Mr R.F. JOHNSON:  I think the general thrust of what is being said is that ideally it should be a voluntary 
action to register a directive.  I would like to suggest, and I am sure the Minister for Health -  
Mr J.A. McGinty:  You might get a bit more joy out of me than you did out of the member for Swan Hills. 

Mr R.F. JOHNSON:  Absolutely.  I am shunned as far as she is concerned; I am not even here.  I want to help 
the member here and I want to come up with -  
Ms J.A. Radisich:  Did you just call me “dear”? 
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Mr R.F. JOHNSON:  No, I did not call the member “dear”.  I certainly would not call her “dear”.  For goodness 
sake! 

The ACTING SPEAKER (Mr Watson):  Members, it is taking a while to get through this bill. I suggest we 
concentrate on the bill. 

Mr R.F. JOHNSON:  Absolutely.  I want to concentrate on the bill.  I just want to help if I can.  Will the 
minister give this some thought: the minister’s view, and that of some others, is that it should not be mandatory.  
If the word “or” were added immediately after the member for Swan Hills’ amendment, followed by “is 
presented to the treating doctor”, the directive would be registered with the executive director, which a lot of 
people might do.  If people want the treating doctor to take notice either they must have it with them when they 
go into hospital or a family member must have it and present it to the treating doctor.  That makes it voluntary. 

Several members interjected. 

Mr R.F. JOHNSON:  No, I am saying there are options.  If a person wants to do so, he can register the 
directive, as a voluntary action, but if a person does not want to register the directive but wants to have it with 
him, which is what will happen if the member for Swan Hills’ amendment is lost, the person will have to 
physically have the directive with him or his nearest and dearest will have to go to the hospital with the advance 
health directive.  I am suggesting that in order to get something the Minister for Health might agree with we 
should add the words “or is presented to the treating doctor” at the end of the member’s amendment.  Then there 
are alternatives - it can either be registered -  

Ms J.A. Radisich:  All right.  I’ll go for it. 

Several members interjected. 

Mr R.F. JOHNSON:  The member thinks it is good.  I have done something right!  Of course, it is up to the 
Minister for Health as to whether he agrees with that, but I do not see it as a problem.  It gives everybody in 
Western Australia the right to register their advance health directive, carry it around with them or give it to their 
nearest and dearest.  That way it is voluntary. 

Mr J.A. McGinty:  By way of interjection, unless the doctor has a copy of the advance health directive he 
cannot implement it anyway. 

Mr R.F. JOHNSON:  Exactly. 

Mr J.A. McGinty:  I think you are muddying the water.  The real issue is that the member for Swan Hills and 
her supporters want a mandatory registration system and yours would not deliver that. 

Mr R.F. JOHNSON:  The minister is not going to agree to that. 

Mr J.A. McGinty:  I suggest you are muddying the waters, and we have a clear vote on the issue. 

Mr R.F. JOHNSON:  I am not trying to muddy the waters; I am trying to give choices. 

Ms S.E. Walker interjected. 

Mr R.F. JOHNSON:  The directive is valid if a person takes it to the hospital with him, or his loved one takes 
it. 
Ms S.E. Walker:  No, the directive is valid if it complies with the requirements.  You may give it to the 
practitioner but it will not be valid. 
Mr R.F. JOHNSON:  Why would it not be valid? 
Ms S.E. Walker:  Because the formal requirements may not be fulfilled. 

Mr R.F. JOHNSON:  Perhaps the Minister for Health could get on his feet -  
Ms S.E. Walker:  I am trying to help the Minister for Health. 

Point of Order 

Ms K. HODSON-THOMAS:  Many discussions have been taking place across the chamber.  The member on 
his feet was making comments, and the minister should be responding to them.  The member for Nedlands feels 
she is being helpful and there has been a lot of interchange.  Can one member speak at a time, if only for the 
benefit of the Hansard reporter.   
The ACTING SPEAKER (Mr P.B. Watson):  There is no point of order, but I will take that on board.  I asked 
members earlier to get back on track and I am sure the member for Hillarys will do that.  
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Debate Resumed 
Mr R.F. JOHNSON:  Absolutely; I will get back on track.  The member for Bassendean seemed to think that 
my suggestion might solve the problem. 

Several members interjected. 

Mr R.F. JOHNSON:  I am not talking to him; I am talking about him.  

The ACTING SPEAKER:  I ask the member to get back on track please. 

Mr R.F. JOHNSON:  I believe there is some support for the amendment to the amendment that I suggested.  I 
repeat; it will make registration voluntary.  A health directive is not valid unless the treating doctor physically 
sights it.  If the doctor does not sight it, he will try to keep the person alive and will not respond to any flimsy 
wish that the patient might not want treatment.  My suggested amendment to the amendment will solve the 
problem.  

Mr M.P. WHITELY:  Perhaps there is a reason why that is not a sensible suggestion.  I would like a brief 
response from the minister on why it is not acceptable.  

Mr J.A. McGINTY:  The issue we are debating and which has been advocated quite forcibly by some members 
of this house is that registration should be a condition of a valid living will.  That is quite clearly the proposition.  
We should vote on whether we want registration as a condition.  That is the issue before the house.  We should 
not confuse the issues by bringing in from left field the notion that registration not be mandatory if someone 
produces a copy of the actual document when someone is admitted to an emergency department.  As the member 
for Nedlands said, that is not a condition that goes to the validity of a directive.  A living will cannot be 
implemented if the treating doctor does not have a copy of it, because he will have no idea what it is.  

Mr R.F. Johnson:  He will if it is presented to him.  

The ACTING SPEAKER:  The minister is making a statement.  

Mr J.A. McGINTY:  The view being taken by the member for Swan Hills and others about presenting a living 
will is that it be actually registered with formal conditions as to its validity.  It is my view that if a person fronts 
up to an emergency department with a non-registered document, the doctor should comply with it.  However, 
that is not the point being made.  Just as we were about to vote on the amendment, the member for Hillarys tried 
to introduce a conflicting notion.  This Parliament has a right to say whether or not we want mandatory 
registration.  That is the issue on which we should vote.  Obviously, a document that no-one has seen cannot 
guide a doctor’s treatment.  The doctor needs to see a copy of the document to guide the treatment in any event.  
With due respect, the member’s suggested amendment to the amendment is a red herring, although I understand 
the point he is making.  

Dr K.D. HAMES:  The member for Hillarys has made a valiant attempt to implement the feelings we all have.  
The only issue that this clause deals with is the validity of the health directive.  If the doctor who is treating does 
not have the health directive, he cannot do anything with it, but it remains valid.  However, the member for 
Hillarys is saying in effect, that if the health directive is not presented to the doctor or registered, it will not be 
valid.  It is valid; it is a proper health directive.  The member for Hillarys is trying to provide an amendment to 
address an issue that does not fit in that proposed section because it concerns the validity of the health directive.  
Even if the health directive is not presented to the doctor and, therefore, cannot be implemented because it is 
stuck in a drawer somewhere; it is still a valid health directive.  That is the proposed section of the bill that we 
are dealing with. 

Ms J.A. RADISICH:  I am looking forward to voting on my proposition for mandatory registration of health 
directives.  Following the point raised by the member for Carine, if this amendment to clause 11 is not 
successful, will the minister give an undertaking to implement, either by administration or regulation, some kind 
of voluntary registration process that has been discussed here tonight?   

Mr J.A. McGINTY:  I will start from the base; that is, I want to see a voluntary registration scheme in 
operation.  We will consult on how that might be done with a view to achieving it.  At the end of the day, it 
might not be doable, but I think it will be doable.  It is my intention that a voluntary registration scheme be in 
place.  I cannot commit further than that.  

Ms S.E. WALKER:  I would like a registry to be established.  However, this proposed section is not the 
appropriate place to include it.  What the member for Dawesville said was not correct.  It is possible for a health 
directive given to a doctor to be invalid if it does not meet the formal requirements.  Someone might purport to 
have an advance health directive, but it may not be valid because it does not meet the formal requirements.  The 
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formal requirements are set out.  If they are not met the directive will not be valid.  I do not think the member for 
Swan Hills will get her mandatory registry.  

Ms J.A. Radisich:  I am giving it a go  

Ms S.E. WALKER:  I know.  It would be good if an amendment could be moved - I do not know to which 
proposed section - to require that a register in advance health directives be created but non-registration of an 
advance health directive will not invalidate it.  That way a register can be created on which people can lodge a 
directive.  Even though a directive is lodged on a register, it may not necessarily be valid if it does not follow the 
formal requirements set out in this bill.  

Mr R.C. Kucera:  Why should that be the responsibility of government?   

Ms S.E. WALKER:  Because legislation exists.  Why should it be the responsibility of the government to 
introduce living wills or to assist vulnerable children?  We are dealing with a bill and I would like a registry to 
be established.  What is the point of my constituents preparing living wills if no-one knows they exist?  

Ms J.A. Radisich:  Will you take an interjection? 

Ms S.E. WALKER:  No; the member for Carine said that we are not allowed to now.  A provision could be 
included for a voluntary registry somewhere else in the bill but it does not belong with the formal requirements 
section.  I will not vote to invalidate what now in the bill is a valid requirement for my constituents.  I will not 
vote to make registration compulsory on the basis that non-registration will invalidate a directive, because that 
will defeat the wishes of my constituents.  

Mr R.F. JOHNSON:  I think what I am saying is quite logical.  I do not agree with my colleague the member 
for Dawesville, and I am not sure that I agree with the member for Nedlands because we seem to be speaking at 
cross purposes.  This clause is about formal requirements.  An advance health directive is not valid unless it is on 
the correct form, is signed and complies with various other things.  The member for Swan Hills’ amendment 
simply reads - 

 it is lodged with the Executive Director, Public Health or any medical officer acting with his authority 
who will keep a register of advance health directives. 

I cannot see an argument against adding the words “or is presented to the treating doctor”.  One of my 
constituents who has carried out all the requirements of the advance health directive may not have time to get it 
registered on this register that we are talking about.  We want to cover in this legislation that as long as someone 
has met the formal requirements of this clause, he or his loved ones can take it to the hospital and the doctors 
will be obliged to acknowledge his advance health directive.  The doctors have to make sure it follows the 
legislation, which is not hard to do.  There is nothing to stop also having the register.  It would address the 
question of some people saying it should be voluntary.   

Mr R.C. Kucera:  If you look at examples from the United States, Canada and other countries that have 
registries in place, you will find that none of them is mandated or run by the government.  There are some 
voluntary registries and most of them are run by the health care providers or other groups and the person 
registering a directive pays.   

Mr R.F. JOHNSON:  I do not want to particularly see it as mandatory, because those people who do not get 
time to register a directive will be disfranchised.  For example, a person who is told that he will die within a 
week because he has cancer that has spread throughout his body will not have time to register a directive.  People 
who have a longer time to live can register it.  If they do not have the time, the directive should still be legally 
covered provided that the formal requirements are complied with and the directive has been handed to the 
doctor.  It is quite simple.  It makes it voluntary.   

Mr R.C. Kucera:  The point I am trying to make is that if there is demand, as expressed here, for a registry, it 
will happen regardless of what the government says.  There is no need to do that because there is no requirement 
for it to be mandatory.   

Mr R.F. JOHNSON:  The member can say that, but if members do not show some support for the words I 
propose to add to this clause, I suggest the member for Swan Hills will lose the vote on her amendment.  We will 
then have to rely on the goodwill of the minister -   

Mr J.A. McGinty:  You can do a lot worse.   

Mr R.F. JOHNSON:  We will then rely on the goodwill of the minister to bring in something down the track.  If 
it is voluntary, what is there to say that it will be legal at some time in the future?  The formal requirements are 
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not legal simply because the directive is handed to a doctor.  If this amendment were not before the chamber, the 
requirement would simply be that the directive had to be handed to the treating doctor.  That is commonsense.  It 
has to be handed to the treating doctor if a person wants that doctor to follow his directives.  I cannot see what 
the problem is.  If the member wants to see it enshrined in law tonight, there may be more chance of achieving 
that by including the words I have suggested.  It will solve everyone’s problem.   

Ms S.E. WALKER:  I will not vote for that amendment, because it will not work for my constituents who have 
made a valid advance health directive, have not registered it, get knocked over in a car and cannot hand the 
directive to the doctor.  Does it invalidate the directive?   

Mr M.P. Whitely:  Someone will. 

Ms S.E. WALKER:  Someone will materialise.  That is why it will not work.  My constituents want to make a 
living will and if they want to ensure someone will give it to the doctor and the minister does not agree to a 
registry, I will not make it too difficult for them and I will not vote for the amendment foreshadowed by the 
member for Hillarys.  It will not work for a person who is knocked over or suddenly has a brain haemorrhage 
and rolls up at the hospital and he cannot and nobody else can hand the directive to a doctor.   

Mr M.P. WHITELY:  I can see what the member for Hillarys is trying to achieve.  A person may not have time 
to go through the registration process and have the capacity to hand it over.  I do not think the member is 
implying that it be handed over by the individual; it should be handed over by somebody to the treating clinician.   

Ms S.E. Walker:  It does not mean that it is invalid.   

Dr K.D. Hames:  You still have to have it.   

Mr M.P. WHITELY:  That is exactly the problem with the system as proposed.  How are they going to 
magically know about the existence of a living will if there is no register?  It makes it voluntary and has the 
advantage of providing a mechanism for registration and all the benefits that flow from that.  The member for 
Yokine expressed the concern that the government should not pay for it.  With respect, we register dogs.  We are 
talking about wishes for life and death.  If we can register dogs - we used to register bicycles - we can certainly 
register advance health directives.   

The member for Hillarys’ proposal enables a person not to register and to go through the processes that have 
been described, but it does set out a formal process for registration.  It means that no-one has to rely on trust.  
That is a process that will develop later and be enshrined in legislation.  Although I do not think it will go 
anywhere, there is merit in what the member for Hillarys is proposing.  However, he has not formally moved it.   

Ms S.E. WALKER:  We could have the other situation in which a person is knocked over and has made a 
formal advance health directive, but when he reaches hospital there is no doctor, just a nurse, and it cannot be 
given to the medical practitioner.  Therefore, it cannot be acted on and is invalid.   

Ms K. HODSON-THOMAS:  On a point of clarification, are we inserting the words proposed by the member 
for Swan Hills or the member for Hillarys?   

The ACTING SPEAKER (Mr P.B. Watson):  The member for Swan Hills’ amendment is before the Chair.  

Mr M.P. WHITELY:  If the member Swan Hills’ amendment is not passed, will the member for Hillarys have 
an opportunity to move an amendment along the lines he suggested? 

The ACTING SPEAKER:  He has that opportunity after the member for Swan Hills’ amendment has been 
voted on. 

Amendment put and a division taken with the following result -  
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Ayes (11) 

Mr M.J. Birney Mr J.B. D’Orazio Ms M.M. Quirk Mr M.P. Whitely 
Mr T.R. Buswell Ms K. Hodson-Thomas Ms J.A. Radisich Mr R.F. Johnson (Teller) 
Mr G.M. Castrilli Dr G.G. Jacobs Mr T.G. Stephens  

Noes (26) 

Mr C.J. Barnett Mr J.C. Kobelke Mr A.D. McRae Mr M.W. Trenorden 
Dr J.M. Edwards Mr R.C. Kucera Mr N.R. Marlborough Mr T.K. Waldron 
Mr B.J. Grylls Mr F.M. Logan Mrs C.A. Martin Ms S.E. Walker 
Dr K.D. Hames Mr J.A. McGinty Mr M.P. Murray Mr B.S. Wyatt 
Mr S.R. Hill Mr M. McGowan Mr D.T. Redman Mr T.R. Sprigg (Teller) 
Mrs J. Hughes Mr J.E. McGrath Mr A.J. Simpson  
Mr J.N. Hyde Ms S.M. McHale Dr S.C. Thomas  

            

Independent Pairs 

Dr E. Constable 
Dr J.M. Woollard 

Amendment thus negatived. 
Mr R.F. JOHNSON:  I move - 

Page 15, after line 3 - To insert - 

 (e) it is lodged with the Executive Director, Public Health or any medical officer acting 
with his authority who will keep a register of advance health directives or is presented 
to the treating doctor. 

I will not spend a lot of time talking to this amendment.  I have already spoken about this.  It gives an option, so 
that those people who may not have had the opportunity to register an advance health directive will not be 
disadvantaged.  It will give an option to somebody who is suddenly taken very ill.  He will be able to turn up at 
the hospital and present his health directive to a treating doctor, or his loved one can do so if he is not capable of 
doing that.  It covers the angles that we have looked at tonight.  I cannot see anything wrong with this 
amendment.  I think that most people in the chamber tonight can, in their heart of hearts, see the logic behind this 
amendment.  In my view, it does not negate the formal requirements, because if a person presents an advance 
health directive to a doctor, and that advance health directive sets out that person’s wishes and has been 
witnessed by the people who this chamber has already said are the people authorised to witness that document, 
the doctor must take note of that person’s advance health directive.  It gives an option.  A person may not have 
managed to have his advance health directive registered.  Many people may be in that position.  We all know the 
pace at which governments, or the bureaucrats within the government service, work.  If a person wanted to 
register a document today, how long do members think it would take to have that document registered on a 
computer system so that a doctor in a treating hospital would be able to access that information to see whether an 
advance health directive was in place? 

Ms J.A. Radisich interjected.  

Mr R.F. JOHNSON:  Exactly.  That is the concern that I have if we are relying on just a register. 

Mrs J. Hughes:  This would instruct the government to set up a voluntary registry. 

Mr R.F. JOHNSON:  Yes.  The registry would be voluntary; it would not be compulsory.  It would not negate 
somebody’s advance health directive if that person had not registered it.  It puts an emphasis on the government 
to set up the register.  There is nothing wrong with that.  There are organ donation registries and such like, so 
why not do that?  The register would be in place, but if somebody had not had the opportunity to register his 
advance health directive, that would not diminish that person’s wish to be treated, or not treated, in a certain 
way.  It gives that option to the person who makes the advance health directive.  I do not believe for one moment 
that it would negate the formal or legal requirements.  They would be contained in the directive, and a treating 
doctor could quite easily see whether those requirements had been covered.  If they have been, and the person is 
carrying the advance health directive with him, or his loved one is carrying it, the doctor must take note of the 
directive.  If the person is not carrying the directive with him, and his loved one does not have it, nobody will 
lose anything.  If somebody has not registered his advance health directive, he will not be disadvantaged in any 
way, as long as he has signed the directive and had it witnessed, and carried out the formal requirements of this 
legislation. 
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Ms S.E. Walker:  Where in the bill will your amendment go? 

Mr R.F. JOHNSON:  At the end of proposed section 110Q(1). 

The ACTING SPEAKER (Mr P.B. Watson):  I will read it out when the member has finished speaking. 

Mr R.F. JOHNSON:  A couple of lawyers are in the chamber at the moment, one on each side of the house. 

Mr N.R. Marlborough:  Can they change a light bulb? 

Mr R.F. JOHNSON:  Probably not.  It would take about 10 of them!  I think they would be hard-pressed to 
come up with a conclusive legal opinion that what I am suggesting would not make an advance health directive 
legally binding.  As I said, it would be covered under the legislation, and simply presenting the directive to the 
doctor would be no different from having it placed on a register. 

Ms J.A. RADISICH:  I pose a question to either the member for Hillarys or the minister about the phrase “to the 
treating doctor”: do we need a definition of “treating doctor”, because it really depends on the stage at which the 
health directive is prepared?  For example, a person in good health may prepare a directive, but he may choose to 
not register it.  However, he may give it to his doctor at that time.  At some point in years to come, he may 
become a palliative care patient or an emergency patient.  Clearly, he would have a different treating doctor in 
that facility at that time.  A different doctor would be the holder of the advance health directive.  What are the 
implications of that phraseology? 
Mr R.F. Johnson:  I am not suggesting that you present it to your GP.  It is quite clear that you present it to the 
treating doctor, who would be at a hospital, obviously.  Even under the register system, that is where you would 
have the facility to see whether an advance health directive is in place.  That is what we’re talking about. 

Ms J.A. RADISICH:  I am looking at where it is prepared when one is in good health.   
Mr R.F. Johnson:  You have two options.  If you are in good health, you register it with the registry.  

Ms J.A. RADISICH:  If one chooses not to register it, somebody else has it - for instance, a doctor who may not 
be the treating doctor at that point. 

Dr K.D. Hames interjected. 

Ms J.A. RADISICH:  Someone may not be in a position to do that.  I am just posing that question.  I do not 
have all the answers, unlike some of us.  My second question is to the minister and his advisers.  Is the second 
part of the member for Hillarys’ proposal relating to the living will valid?  

Mr J.A. McGinty:  I don’t think so. 

Ms S.E. WALKER:  I know what the member for Hillarys is trying to do.  I agree with what he is trying to do.  
I could not support his amendment.  It just makes it too difficult for my constituents.  The member for Hillarys 
says that it will not affect anyone if they do not get it, but it will affect the person who makes the advance health 
directive.  I wish to suggest something that may be a better amendment.  It may not please everybody, but I 
gather from what the member for Swan Hills said that she would like a register.  I would like a register, but not 
one that is mandatory.  We could insert at page 15, line 25, a new section 110RA to read - 

A register of advance health directives would be created.  An advance health directive validly created 
pursuant to section 110Q will not be invalidated by failing to register the directive. 

That would mean the government would have to create a register but we would not have to go through all these 
loopholes of giving it to a medical practitioner and then working it out.  We have health professionals here.  If an 
advance health directive is validly created, it is valid.  To create a living will is voluntary.  People would have a 
choice of registering it or keeping it tucked in their pocket, giving it to a family member or keeping it with their 
doctor.  It is not invalidated merely because it is not presented to a medical practitioner.  That is very, very 
important.  This is not in the formal requirement section.  The new section 110RA would be inserted at page 15, 
line 25, and would read - 

A register of advance health directives would be created.  An advance health directive validly created 
pursuant to section 110Q will not be invalidated by failing to register the directive.   

The key to that second sentence is that people do not have to worry that if they do not give it to a medical 
practitioner, it will not be valid.  If they give it to a Silver Chain nurse and it complies with the formal 
requirements, it is valid.  If it is given to the health professionals - I presume we are still going with them at this 
stage - it is valid.  Provided the formal requirements are followed, people can have a valid health directive.  It 
does not matter who they give it to, it will remain valid, but a register is created.  The valid health directive will 
not be invalidated by not registering it.  I think that solves the problem.  That is my suggestion.   
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Mr R.F. JOHNSON:  In view of the amendment that the member for Nedlands is foreshadowing, I seek leave 
to withdraw my amendment.  I am more than happy to support the amendment foreshadowed by the member for 
Nedlands.   

Amendment, by leave, withdrawn. 

Ms S.E. WALKER:  I move - 

Page 15, line 25 - To insert a new section 110RA, a register of advance health directives - 

Point of Order 

Dr K.D. HAMES:  The member for Swan Hills has an amendment that comes before the place in the bill where 
the member for Nedlands is moving an amendment.  We need to deal with that first.   

The ACTING SPEAKER (Dr S.C. Thomas):  Before I rule on that, could I see the proposed amendment? 

Debate Resumed 

Ms J.A. RADISICH:  As the foreshadowed amendment of the member for Nedlands relates to line 25, could we 
take that amendment on notice and move to the amendments that I and others propose on clause 11? 

The ACTING SPEAKER:  There is nothing to stop you moving the amendment in your name. 

Ms J.A. RADISICH:  I indicate my intention to not move my amendment listed on the notice paper but to move 
another one in my name on page 15 and referring to lines 6 to 11.   

The ACTING SPEAKER:  We will move to the minister’s amendment, then the amendment of the member for 
Swan Hills and then the amendment of the member for Nedlands. 

Mr J.A. McGINTY:  I move - 

 Page 15, line 4 - To delete “subsection (1)(c)” and substitute - 

  Subsection (1)(c)(ii)(II). 

This is simply a drafting matter consequential upon the amendment that was carried appearing at the top of the 
notice paper. 

Amendment put and passed.  

Ms J.A. RADISICH:  I move -  

Page 15, lines 6 to 11 - To delete the lines and substitute -  

(a) who has reached 18 years of age;  

 (b) who is not  -  

  (i) the maker of the advanced health directive; or 

  (ii) the person who signed the directive at its maker’s direction (if applicable); 
and  

(c) at least one witness must be a medical practitioner. 

The content of this amendment was the point of some discussion earlier in the debate.  We have passed the 
minister’s amendment to require that the two witnesses to an advance health directive must be persons who are 
authorised by law to take declarations.  My amendment seeks to achieve what I foreshadowed earlier.  It still 
remains my view that at least one witness to an advance health directive should be a medical practitioner.  That 
will then require the other signatory to the advance health directive to be a person who is otherwise authorised to 
sign documents.  However, it will not preclude two doctors from being witnesses.  We have had a great deal of 
discussion on this point, so I do not propose to say anything further on this matter.   

Mr J.A. McGINTY:  We have had significant debate on this matter by way of the general discussion on the 
preceding clauses.  I oppose the amendment moved by the member for Swan Hills.  The intent of the amendment 
is to require that a medical practitioner be one of the signatories to an advance health directive.  Unfortunately, 
because of the way in which the amendment has been drafted, it will have the effect of introducing great 
uncertainty about the signing requirements that are involved.  We have amended page 15 of the bill.  Lines six to 
11 of the bill, which the member for Swan Hills seeks to delete and substitute, relate to the second witness only; 
that is, a person who has reached the age of 18 years and is not otherwise disqualified from being authorised to 
witness declarations.  The member has then sought to carry that provision forward and say that at least one 
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witness must be a medical practitioner.  I believe the drafting issue that is involved there is problematic.  Having 
said that, the real issue apart from the drafting complication is whether a medical practitioner should be required 
to be a signatory in order for a living will to be valid.  The AMA policy on this matter is that a prudent person 
would seek medical advice, or advice from another health professional, about the content of their document.   

I will briefly repeat the six reasons that I have given for why a doctor should not be required to be a signatory to 
a living will.  A person who witnesses a living will is a witness only to the signature, not the contents of the 
document.  Therefore, the amendment creates some confusion about the two notions.  It would be more 
straightforward to say that a living will is invalid unless the person has sought medical advice, rather than to 
confuse the notions of a witness to a document with the advice that should be obtained about the content.  
Secondly, to make it a requirement that a medical practitioner be a signatory may impose an additional burden 
that in some cases may not be a problem but in other cases may be a problem.  We want to carry forward the 
principles of freedom of choice, respect for the individual and right to self-determination.  A third reason is that 
medical practitioners may be reluctant to give hypothetical advice.  The fourth reason is that it may create an 
interaction between a written advance health directive that will be invalid in the statutory framework but will still 
be valid at common law.  I do not think it makes any sense to do that.  The AMA policy on this matter certainly 
suggests that a prudent person seek professional health care advice before drafting an advance health directive.  
However, it does not suggest that that be a mandatory requirement.  I give a guarantee that we will make it 
abundantly clear that we urge people strenuously to seek expert professional health advice before they enter into 
one of these documents.  That may not suit the particular circumstances of some people.  However, that should 
not render their document invalid.  

Mr J.C. KOBELKE:  I support the amendment moved by the member for Swan Hills.  As I understand it, the 
intent of the member’s amendment is to require that one of the witnesses be a medical practitioner.  That is 
something that I certainly support.  The amendment moved by the Minister for Health and carried just a few 
minutes ago changes the effect of the amendment now moved by the member for Swan Hills.  However, I still 
think the member for Swan Hills’ amendment is worth supporting.   

I will speak briefly to the general issue and then come to the specifics of the various amendments and how they 
impact upon each other.  The Minister for Health quite rightly wants to make living wills as widely available as 
possible, and without undue bureaucratic requirements.  While I respect that and can understand the value in it, I 
also believe we need to exercise an element of caution to ensure that advance health directives are not used in a 
way that is not intended because people do not understand what they are doing.  The minister has indicated that 
he will be recommending that people take advice on this matter.  The person who witnesses an advance health 
directive may not necessarily give that advice.  It will, therefore, be sensible for people to consult with their 
general practitioners and get their view about whether an advance health directive is appropriate in their case.  
Therefore, although I recognise that this amendment may create a small additional impediment for people who 
wish to make an advance health directive, I believe it is worthwhile to impose that requirement. 

I turn now to the impact of the member for Swan Hills’ amendment.  It was intended that at least one witness be 
a medical practitioner.  However, the amendment just moved to page 14, lines 25 to 27, and carried by the house, 
has altered proposed subsection (1)(c); therefore, the reference to proposed subsection (1)(c) is now a reference 
to proposed subsection (1)(c)(ii)(II).  That means that two criteria will apply to the witnessing of an advance 
health directive.  The first criterion is that the signature must be witnessed by two persons, both of whom are 
authorised by law to take declarations.  The second criterion is that the signature must be witnessed by two 
persons, one of whom is authorised by law to take declarations, and the other of whom has the qualifications 
specified in proposed subsection (2).  That would include a medical practitioner.  Of course a medical 
practitioner is a person who is authorised by law to take declarations.  That means that one witness could be a 
person who is authorised to take declarations and is also a medical practitioner, or that one person is a medical 
practitioner and thereby is automatically qualified to take declarations.  The other person would just need to have 
reached 18 years of age, and meet the qualifications set out in proposed subsection (2)(b), which I do not think 
are crucial to this issue.  If the amendment is carried, it does not mean that a person would always have to have a 
medical practitioner as a witness, but, in many cases, it would be necessary to have such a person.  I will stand 
corrected if I am wrong.  If the amendment were carried, there would be two options: the first would be to have 
two witnesses authorised by law to take declarations, and the second would be to have a medical practitioner.  I 
think the amendment strengthens the clause.  For that reason, I will support the amendment. 

Ms S.E. WALKER:  I am not sure, but I think the member for Swan Hills’ amendment provides a safeguard for 
people signing these directives.  However, I will not support the amendment.  I agree with the Minister for 
Health: just because a witness is a medical practitioner does not mean that that person will counsel the person 
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making the directive.  I could ask my next-door neighbour to be a witness.  One is looking to have people seek 
advice from their medical practitioner.   

These directives are found in many provinces in Canada.  I received a package from Toronto that encourages 
people to consult a medical practitioner and possibly a lawyer because of the consequences of the directives.  We 
must look out for what this government will say in its package on these directives.  The amendment before the 
Chair does not mean that a person would consult a medical practitioner; it does not mean that a medical 
practitioner will provide advice.  I will not support the amendment mainly because of my constituents, such as 
the 400 elderly residents at the Hollywood Senior Citizen’s Village.  I look at the practicalities of these matters.  
A Silver Chain nurse may say, “Do you want an advance health directive?”  The nurse would take that person 
through it, but could not sign the directive, and the frail or disabled person would need to find a doctor to witness 
it.  I think that having to get a medical practitioner to sign the directive would put people off.  I do not think my 
constituents want that.  I have done enough research to know that there should be safeguards in the package so 
that people would consult a medical practitioner.  However, having a medical practitioner as a witness does not 
necessarily mean that the practitioner will give the person seeking the signature any form of counselling or 
advice about the document.   

Dr G.G. JACOBS:  I support the intent of this amendment, but it appears that a medical practitioner could only 
be a signatory to a directive.  That would not achieve what the member for Swan Hills wants; that is, some 
advisory capacity from the medical practitioner to make a valid, unambiguous and useful directive.  I do not 
know how we could do this.  It seems that a medical practitioner could sign the document, but only as a witness 
to a signature.  The medical practitioner would not sign in an advisory capacity.  I do not have the solution, but I 
am sure that the member for Swan Hills would agree - people have talked about this in this chamber previously - 
that a directive on such an important issue should have some advisory import.  I have no brief about whether the 
advice should come from a medical practitioner, a nurse practitioner, a Silver Chain nurse etc.  However, if we 
seek to pass some advisory concepts as part of making an advance health directive, I do not believe this 
amendment does that.  I do not know how we could cover the intent.  Having said that, I fully agree with the 
member for Swan Hills’ intent concerning the advisory nature of the involvement of the medical practitioner in 
making a directive.  I am not necessarily reassured by the minister’s earlier utterances about having that concept 
in regulation or having a pro forma document and advising people and having education programs.  I support the 
amendment, but I do not think it will do what the member for Swan Hills intends.  

Mr J.A. McGINTY:  The difficulty is that, as the member for Roe foreshadowed, the amendment moved by the 
member for Swan Hills will not have the effect she seeks to achieve.  I think the Leader of the House touched on 
the fact that there is a problem with its drafting, but I think he came to the wrong conclusion.  If I understood 
him correctly, he said it gives two options.  One is to have two witnesses - a person authorised to take the 
declaration and another person, and that other person must be a medical practitioner.  I do not think it has that 
effect legally by the way it has been drafted.  This drafting problem has come about because of amendments 
made along the way in this debate.  I refer members to page 15 of the bill.  The clause in which this amendment 
will appear refers to the second of two witnesses.  The first is a person authorised to take declarations.  The 
second is essentially another adult person.  The other adult person must be over 18 years of age and not 
otherwise disqualified.  The amendment outlines that at least one of those persons must be a medical practitioner.  
I am not sure how that drafting would be treated by a court, and whether it would be seen as something which 
does not make sense and to which it would not be given effect, but I understand it has arisen because of 
amendments made elsewhere.  The principal question is whether a medical practitioner should be a witness to an 
advance health directive.  I am not sure whether it is possible to have an indicative vote on the principal 
question.  I am opposed to imposing that burden.  That vote might overcome the drafting issues rather than us 
passing the amendment on the run.   

The ACTING SPEAKER (Dr S.C. Thomas):  There is no way that the Chair can direct or offer an indicative 
vote.  The minister would be forced to ask members to raise their hands by way of indication.   

Mr J.A. McGINTY:  In which case, I oppose the amendment, for two reasons: first, it is burdensome, and, 
second, it does not achieve its stated objectives. 

Ms S.E. Walker:  Have amendments been made in other areas to apply a formal or more burdensome 
requirement by having someone who is to be a witness? 

Mr J.A. McGINTY:  Yes.   

Ms S.E. Walker:  It is already a safeguard moved in an amendment.   
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Mr J.A. McGINTY:  It is already a safeguard written in now.  The initial bill said any two people - as with a 
will. 

Ms S.E. Walker:  We already have one amendment as a safeguard.   

Mr J.A. McGINTY:  That has already been carried by the house.  There is a requirement that one of those 
persons must be a person authorised to take -  

Ms S.E. Walker:  Now we are making it more restrictive.   

Mr J.A. McGINTY:  That is the intent.  Putting drafting aside, the requirement is that one of those two people 
must be a medical practitioner.   

Mr M.P. WHITELY:  Briefly, I have changed my mind on this matter.  The points made by the minister and 
others about medical practitioner witnesses to signatures cause me concern.  I would like to see some sort of 
guided process.  Ideally, if I had my way, I do not think it should necessarily be limited to medical practitioners; 
registered nurses could also help guide the process.  I am concerned, and I have had discussions with others 
outside the chamber who have worked as medical practitioners.  They have said that in a busy surgery there may 
not be a guided process.  One may therefore have a GP acting as a witness to a signature and the bar being 
lowered through the other person just being an adult over the age of 18.  I am concerned that when the doctor 
simply acts as a witness and no more, and the other witness is an adult, we may be lowering the bar.  There could 
be more protection with the amendment that was passed earlier, which referred to people who were familiar with 
the process of completing declarations and guiding people through the processes.  I sympathise with the intent of 
having a guided process with somebody who has medical expertise, but I will not support the amendment. 
Mr G.M. CASTRILLI:  I do not know how it is possible to achieve the intent of the member for Swan Hills’ 
amendment but perhaps under proposed section 110Q(1), which says in part, “An advance health directive is not 
valid unless”, we could insert a proposed subsection (3) after line 11 to say something like “unless certification 
has been received from a medical practitioner that the health directive has been explained in full”.  I do not know 
whether it is possible to do that.  The certification would say that a medical practitioner had explained the 
ramifications of the health directive.  So, under proposed section 110Q(1), an advance health directive would not 
be valid unless those requirements had been adhered to.  Perhaps some simple amendment like that would 
achieve the desired result.  Surely somebody can draft something to the effect that the health directive has been 
fully explained by a medical practitioner.  I think that will achieve the intent of the member for Swan Hills’ 
amendment. 
Dr G.G. JACOBS:  I sympathise with what the member for Bunbury is suggesting.  I will be guided on the legal 
ramifications of this and whether it is possible, but I think the member for Bunbury is rightly suggesting there 
should be a countersignatory who is a medical practitioner in an advisory role.  I believe that is what we are 
trying to achieve to reassure people and make this bill do what it is supposed to do, instead of ending up with a 
health directive that is gobbledegook and does not show that the medical practitioner is involved with the patient.  
It would be most unfortunate if that happened all for the want of some advice in making the directive.  Perhaps 
the minister would consider including in a proposed subsection (3) words to the effect that there be a 
countersignatory who is a medical practitioner in an advisory role.  I would be interested to hear what the 
member for Swan Hills thinks of this or whether she feels we should just abandon the whole issue.  I think the 
advisory role is important enough for us to try to insert what the member for Swan Hills is rightly trying to 
achieve. 

Ms J.A. RADISICH:  I thank the members for Bunbury and Roe for their assistance and support for the 
intention I had.  I regret that my amendments did not specifically achieve what I intended them to achieve.  
However, I hope we can make some progress towards that end.  As I mentioned in my second reading 
contribution, it was my intention that a medical practitioner act in some kind of advisory capacity to clarify any 
question or concern about the medical treatment that the patient was consenting to or choosing to deny consent.  
Upon receiving some advice and after discussions with other members, I interpreted a way to achieve that by 
authoring the witnessing requirements.  It seems that, as the minister quite rightly pointed out and as I am aware, 
a medical practitioner witnessing a signature does not necessitate his providing advice.  It is still my opinion that 
an independent certificate of advice, however we want to term it, is worth considering as an adjunct to these 
advance health directives.  I like the member for Bunbury’s suggestions, but I am eager to hear from the minister 
about the potential ramifications of the legislation.  If there is a will in the chamber to support that kind of 
amendment, I will withdraw the amendment before the house. 

Ms S.E. WALKER:  With all due respect to the member for Bunbury and everyone else, I will not be 
supporting that amendment because it will add an extra burden.  Elderly people in nursing homes and retirement 
villages are saying to Silver Chain nurses that they want an advance health directive.  Under this proposal, after 
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they had formally completed the directive, they would have to visit a doctor and get it certified.  That is the 
intent of the member for Bunbury.  A person has to visit a doctor and get the directive certified and a statement 
from the doctor saying he had explained the health directive.  In my view that is too onerous for my constituents. 

Dr G.G. Jacobs:  How many of your constituents have talked to you about it? 

Ms S.E. WALKER:  A lot, actually.  I have been presenting petitions.  The member for Roe has not heard them.  
I have been talking to my constituents.  They want to just sign off on a living will.  We have already made the 
process more restrictive than in other jurisdictions around the world by having a person who can sign as a 
commissioner for declarations.  Now the member wants them to trot along to the medical practitioner and get 
him to have a look at it, verify it and sign the statement.  That is not done in other jurisdictions around the world.  
We are just getting bogged down.  I understand where the member is coming from and what he wants, and I 
hope he respects my views as well, because I respect the views of my constituents.  They are entitled to go along 
and see a medical practitioner or a lawyer if they want to; they are entitled to see whoever they like about signing 
off on a living will.  They do not have to make a living will, but if they want to have one, we are restricting them 
already in who can witness it and now we want to restrict them further.  I am not going to vote for that on behalf 
of my constituents. 

Mr T.G. STEPHENS:  Given the shape this legislation is taking as a result of what appears to be the will of the 
majority on the floor of this house, it will be more difficult for a person to get onto the federal electoral roll than 
it will be for a person to get onto the system that delivers a living will.  The right to vote is a reasonably 
significant right.  I happen to think that decisions about people’s lives are more fundamental.  It amazes me that 
the federal Parliament has delivered tighter restrictions for electoral enrolment than we seem to be delivering for 
people’s lives.  

Amendment put and negatived. 
Ms K. HODSON-THOMAS:  I will move my amendment in an altered form so that it refers to five years.  I 
move - 

Page 15, after line 11 - To insert - 

(3) An advance health directive is only valid for 5 years from the date it was signed.  

The amendment speaks for itself.  It requires that an advance health directive be valid for a certain amount of 
time and that the person who makes the directive is required to review it.  Paragraph 3.9 of the Australian 
Medical Association’s position statement, which the minister presented to the chamber before dinner, states that 
advance health directives should be reviewed.  That is a fair and valid point.  As the patient’s condition and 
possibly preferences change, it is important to update plans on a regular basis with defined review points to 
ensure currency.  I encourage the house to support this amendment.  

Mr J.A. McGINTY:  This issue was raised by a number of members during the debate on the second reading.  
There was concern that, given the changes in medical care and the fact that people’s values when they are 18 
years old will differ from those they have when 60 years old, there should be a reasonably regular review of 
directives.  This amendment makes an advance health directive invalid after five years.  I think that is too harsh.  
After five years a health directive might well be appropriate for the circumstances.  To say that it will be invalid 
when a common law health directive will not be invalid, gives rise to the problem that has arisen constantly 
during this debate.  The way we - by we I mean substantially the member for Dawesville, the member for 
Maylands and I - have attempted to deal with this matter is to be found further down on page 16 of the notice 
paper, which provides that after 10 years a treating medical professional must take a range of factors into 
account.  They include what I think are very much the motivations behind the member for Carine’s amendment.  
The health directive would not be automatically invalid, but it would no longer operate because of those changed 
circumstances.  We are both dealing with different approaches to the same issue.  I urge members to support the 
approach that after 10 years, not that there is a presumption of invalidity, but that the treating medical 
practitioner be directed by the legislation to have regard to whether circumstances have changed over the 10-year 
lapse of time such that what was originally envisaged will not be the effect of the advance health directive.  I 
urge members to support the subsequent amendment, which deals with the same subject matter.  

Amendment put and negatived.  

Dr G.G. JACOBS:  I move - 

Page 15, after line 11 - To insert - 

(3) A countersignature by a medical practitioner to certify his/her medical advisory role 
in the making of an advance health directive. 
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As various members on this side of the house have said, the member for Swan Hills’ amendment, seeking the 
important advisory role of a medical practitioner, was a valid and clear intention.  It is important that the medical 
advice component be included in advance health directives.  It would be sad to see all this work and the 
minister’s aim of enabling people to give direction in their end-of-life issues thwarted or frustrated by the fact 
that directives are confusing, unintelligible, impractical, ambiguous, too generic or too prescriptive and, 
therefore, useless.  This amendment seeks to add a medical signatory certifying an advisory role in making 
directives.  I do not believe this amendment is cumbersome or that it is difficult to involve a medical practitioner 
in this role.  It is a family physician’s role to take a holistic approach and to give advice, as we do, on many 
issues.  I consider that advice on such an important decision would be useful and valid.  I hope members will see 
this as a useful amendment. 

Mr G.M. CASTRILLI:  I fully support the member for Roe’s amendment.  What the member for Swan Hills 
was trying to achieve is important.  We are dealing with people’s lives.  If I was going to make an advance 
health directive, I would want to know the full ramifications of my circumstances and what the future held.  A 
person will go to the trouble of making an advance health directive by going to their doctor to ascertain what 
may happen to them in 12 months.   

I know the minister is saying this bill is hypothetical, and that is what it is.  We are talking about hypothetical 
situations; for example, what may happen in 20 or 30 years - events into the future.  The intent behind the 
member for Swan Hills’ amendment is admirable.  I support it.  A person who is prepared to make an advance 
health directive surely would be prepared to go to their doctor to seek an explanation in plain English of what the 
medical consequences could be for them if they signed this document.  They will get advice from their doctor.  
Not everyone is a medical practitioner and those who are not would like advice from the family doctor that he 
will protect their life to the best of his ability.  That is what the oath of the medical practitioner takes.  The 
medical practitioner will give an unbiased explanation of the circumstances that may arise.  If I were one of 
those people, I would go out of my way to get that advice.  It would make me feel a lot better if people were 
required to get that advice from their medical practitioner.   

Mr J.A. McGINTY:  I oppose the amendment that has been moved.  It will take us from a situation in which we 
require two signatures to one in which we require three signatures.  The conditions become more onerous.  We 
have voted on the substance of this issue - that is, that a medical practitioner be a witness - and the vote called by 
you, Mr Acting Speaker (Dr S.C. Thomas) was no.  Admittedly other issues were involved in that vote, including 
the effect of the drafting of the amendment.  Members were voting on whether they wanted to make it a 
condition of validity that a medical practitioner sign off on a living will.  We voted overwhelmingly, no.  We 
have now come back with a different amendment, but essentially the same proposition.  Do we really want to say 
to people that their wishes, clearly expressed, witnessed by two people, one of whom is a person authorised to 
take oaths and affirmations, will be invalid and, therefore, not able to be given any effect to unless there is a third 
signature on the form; that is, a doctor’s signature?  We have said that in the bulk of cases a prudent person will 
go to a doctor, but they may go to a nurse or another health care professional.   

Ms S.E. Walker:  The person may not be well enough to go to a doctor.   

Mr J.A. McGINTY:  Exactly.  There may not be a doctor available to them, particularly in the regional and 
remote parts of the state.  This amendment is seeking to deny people the clear expression of their wishes.  I will 
raise another matter by way of objection to this amendment, and I will take members back to the fact that this 
legislation deals not only with end-of-life decision making.  Obviously that will be its major impact, but also it 
deals with every medical decision that needs to be made on behalf of a person who is not mentally competent to 
do that.  If, in the hypothetical, I were to write out a living will stating how I wanted to be treated when I lost my 
mental capacity and, in particular, stating that I did not want any of my teeth extracted by a dentist, then when I 
lost my marbles, my direction in relation to my dental care would be crystal clear.  Under the proposed 
amendment, if the directive was not signed by a doctor, who would not have an interest in my dental care, I 
would be denied the dental care that I had expressed a wish for when I was lucid and had my wits about me.  
This amendment is coming back for another bite of the cherry on an issue on which we have already voted.   

Mr G.M. CASTRILLI:  I understand what the minister is talking about.  In the finance game if a person is a 
third party to a guarantee, he must get legal advice before he signs it; and that is for material things.  We are 
talking about people’s lives, but it is too much trouble to get a medical practitioner to explain the ramifications 
of formulating an advance health directive.  We place more importance on material things by requiring a lawyer 
to explain the ramifications of signing a third party guarantee than we do on people’s lives.  I find it incredible.   

Ms S.E. WALKER:  What happens if the medical practitioner does not want to sign the directive?  The person 
would be stuck.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 12 September 2006] 

 p5725c-5745a 
Mr Rob Johnson; Dr Graham Jacobs; Acting Speaker; Ms Katie Hodson-Thomas; Deputy Speaker; Ms Sue 

Walker; Ms Jaye Radisich; Mr Martin Whitely; Mr Jim McGinty; Dr Kim Hames; Mr John Castrilli; Mr Tom 
Stephens 

 [20] 

Dr G.G. JACOBS:  The minister’s argument of a patient and his dental care is not really valid.  If the advisory 
role of the practitioner was involved in preparing an advance health directive, it would include not only their 
physical and emotional wellbeing, but also their dental care.  If that was not available to the practitioner, he 
could gain some advice on the patient’s questions about whether there would be any implications from having 
dental extraction.  To suggest that they could be poorly advised or not advised on a person’s dental care because 
the doctor would not know anything about teeth, does not hold up.  Like the member for Bunbury, I suggest that 
we are attempting to insert not only a direction but also advice, to help people make a directive that shows intent 
so that when it is enacted confusion is reduced and it becomes a useful document.   

Mr J.A. McGinty:  In relation to what the member for Bunbury said, you can waive the requirement on seeking 
legal advice on financial arrangements if you do so quite expressly and in full knowledge of the circumstances.  
It does not invalidate the contract.   

Mr G.M. Castrilli:  Some institutions insist that a person get legal advice before he signs the guarantee and they 
advance money.   

Mr J.A. McGinty:  The legal requirement can be waived, which makes it voluntary.   

Mr G.M. Castrilli:  We are placing more importance on material things than on people’s lives.   

Dr G.G. JACOBS:  It is an important issue.  A countersignatory is not only indicating that it is another witness 
to a signature, but that there has been medical input in making that directive.  A countersignatory would indicate 
that and the result would be a useful document in which the intent of the person making the directive was clear.  

Amendment put and negatived. 
Ms K. HODSON-THOMAS:  I had indicated previously when we were discussing the issue of best interests 
that I would move the amendment in my name on the notice paper.  However, we do not have a best interests 
clause.  Therefore, I will withdraw the amendment.  I have not moved it. 

The ACTING SPEAKER (Dr S.C. Thomas):  The member has not moved it, so she does not need to withdraw 
it. 

Ms K. HODSON-THOMAS:  For clarification, the same applies to the next amendment.  Perhaps the member 
for Nedlands will now wish to move her amendment. 

Ms S.E. WALKER:  I suggested to members an amendment, which has been refined by the Minister for 
Health’s adviser Mrs Linda Bush.  It is better drafting, but it does the same thing.  I move -  

Page 15, after line 23 - To insert - 

110RA. Register for advance health directives 
(1) A register for advance health directives will be established. 

(2) An advance health directive may be registered. 

That means that a person will not have to register an advance health directive, but it will not invalidate the 
directive if it is not registered.  Therefore, there will be a register.  A person can register his directive if he wants 
to, but it will not invalidate the directive if it is not registered. 

Mr J.A. McGINTY:  It is quite clear that the wish of the Parliament is that there be a voluntary register.  A 
number of members have spoken to that effect.  That will be achieved by the member for Nedlands’ amendment, 
and I am prepared to indicate support for that amendment.  I was beaten into submission, I might say, not 
willingly. 
Amendment put and passed. 
Mr J.A. McGINTY:  I move -  

Page 16, line 5 - To delete “A treatment decision” and substitute -  

Subject to subsection (3), a treatment decision 

This is purely a consequential amendment on some amendments that were carried earlier. 

Amendment put and passed. 
Mr J.A. McGINTY:  I wish to make a minor change to the next amendment in my name on the notice paper.  
The reference in the notice paper to “(3a)” should in fact be a reference to “(4)”.  I am preparing that 
amendment. 
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The ACTING SPEAKER:  The minister will prepare, sign and present it to us directly, I am sure. 

Mr J.A. McGINTY:  Yes.  I move -  

Page 16, lines 8 and 9 - To delete “A treatment decision in an advance health directive is taken to have 
been revoked” and substitute - 

Subject to subsection (4), a treatment decision in an advance health directive does not operate 

This provides that in a case of changed circumstances, a treatment decision, rather than being revoked, will 
simply not operate.  Revocation of a treatment decision would mean that it could never be acted upon.  However, 
if a treatment decision does not operate in relation to one condition, it does not mean that it cannot operate in 
relation to a subsequent condition.  This is a technical amendment for which I urge the support of the house. 

The ACTING SPEAKER:  Do members need to see a copy of the amendment before we proceed? 

Mr T.G. STEPHENS:  I do. 

Dr K.D. Hames:  It is the same as the amendment on the notice paper, except for a change to proposed 
subsection (3a) which is now proposed subsection (4). 

Mr T.G. STEPHENS:  I would like the Chair to notify me of the change that has been made. 

The ACTING SPEAKER:  A copy will be provided to the member. 

Mr T.G. STEPHENS:  I will stay on my feet until I see it. 

Mr J.A. McGinty:  It is a little over halfway down the page where it states “Minister for Health to move on 
page 16, lines 8 and 9”.  The member will see on the notice paper that the amendment refers to subsection (3a).  
We are simply correcting a typographical error so that the reference will be to subsection (4).  Otherwise the text 
of the amendment is unchanged. 

Mr T.G. STEPHENS:  If the Minister for Health will bear with me, what is the effect of the amendment? 

Mr J.A. McGinty:  To change the reference to subsection (3a) to subsection (4).  It was a typographical error. 

Mr T.G. STEPHENS:  I do not have a reference to proposed subsection (4).  Can someone tell me what 
subsection (4) is? 

Mr J.A. McGinty:  Immediately underneath it on the notice paper is proposed subsection (4). 

Mr T.G. STEPHENS:  I thank the minister. 

Mr G.M. CASTRILLI:  The minister is talking about revocation of a treatment decision in an advance health 
directive in certain circumstances.  What about the revocation in proposed section 110R(1) and (2) that a health 
directive is invalid if it is not made voluntarily, if it has been induced by coercion or for major treatment 
decisions etc?  How does that relate to people who are suffering from depression?  It is a difficult area.  I am 
struggling to formulate the right question.  I understand, appreciate and agree with proposed section 110R(1) and 
(2).  How can we determine whether somebody has been suffering from depression?  How does that relate to the 
revocation in proposed subsections (3) and (4) that were just passed?  I know it sounds as though I am all over 
the place on this, and I am struggling.  How do we guarantee that we are picking up the people who may be 
falling through the cracks if they are suffering from masked depression or depression of another kind?  How do 
we determine whether somebody is suffering, and how does the revocation work in practice? 

Mr J.A. McGINTY:  The question posed by the member for Bunbury is not the question that is before the 
house. 

Mr G.M. Castrilli:  I know I am struggling with the question.  I know it in my mind, and I said at the 
beginning - 

Dr K.D. Hames:  It is on this clause. 

Mr G.M. Castrilli:  I realise that.  I am talking about the revocation.  I said at the beginning that it has been hard 
to formulate the question.  If somebody suffered from depression but it was not known at the time, but later on 
somebody said he knew that the person was depressed, what would be the practical mechanism by which that 
advance health directive would be revoked?  How would we know that someone was depressed at the time?  You 
and I both know that there are many people in society who we do not know are depressed, but they are.  Those 
circumstances are becoming more prevalent.  How would we safeguard those people who were depressed when 
they made that health directive and were subsequently treated?  They are the people who will fall through the 
cracks.  That is what I am struggling with.  How do we protect those people?  It is hard for me to express it. 
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Ms S.E. Walker:  It can be challenged. 

Mr G.M. Castrilli:  I know it can be challenged.   

Mr J.A. McGINTY:  The question the member is raising relates to the person’s capacity at the time of making 
the advance health directive.  If a person is suffering from a mental illness at the time, that would be very 
relevant to his capacity to make the document.  It would also be relevant, depending upon the degree of 
impairment, to whether the person anticipated the circumstances and whether he would have changed his mind 
or things of that nature.  There are provisions throughout the legislation which would enable that to be taken into 
account.  It is always difficult in this legislation to prescribe a detailed response to every circumstance that 
arises.  The amendment that has been moved does not deal with that situation or that scenario.  It clearly relates 
to a different section. 

Mr G.M. Castrilli:  I won’t labour the point but I was trying to link it more to somebody with a masked 
depression making a health directive.  Somebody may have signed off on it without knowing that that person 
was suffering from a masked depression at that time. 

Mr J.A. McGINTY:  It would be a matter of subsequently bringing forward evidence about what happened at 
the time the directive was made.  That could occur in the same way with a will.  It is not uncommon to say, for 
instance, that Aunt Mary was losing her marbles at the time.  There would be a question of medical evidence at 
the time as to her capacity. 

Mr G.M. Castrilli:  It is a bit late after a person might have committed suicide to say that he signed a health 
directive. 

Mr J.A. McGINTY:  This will not help in a suicide situation. 

Amendment put and passed. 

Debate adjourned, on motion by Mr J.A. McGinty (Minister for Health). 

House adjourned at 10.13 pm 

__________  
 


